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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorasble George H. Shep

pard
Comptroller of Public Acoounts
Austin, Texas

4./\

Dear Sir: Opinion No. 0-6310-~_ \%‘

Re: Red cap servicea Tor
traniMortation; Podhralstax on
yélephone and telegraw, charges--

, State's 11ability for on expense
_;\M\oiu; s at State employees.
We have given. widemtiom"’bo your letter requeating
sur opinion from whiqn ve quotat ‘\ N

"Inoluded ix a tra“llng ezpemo aooount
presented rcr pamnt m 'wo itens of expense.

"1. Fedora]. !,‘ax on’ teluphono and t.olagrun

oharﬁu i

‘Charge roznm dap services at railroad
&cation.s ,; \\ P

A.
. "The acoount as originally presented was for
baggage transpostation. It has now been changed to
officiel bag@ge transportation.

"rlmse &dvisez

_ " "*"'If this federal tex may be paid from
. State funds.,

"2, Is red oap service a legal charge agalnst
State funds.

"3, If question #2 should be answvered in the
sffirmative should a distinction be Arawvn between per-
sonal and official baggage."

ko COMMUNICATION 15 TG BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THY ATTORNEY GENERAL OR FIRST ASSISTANT
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Seoction 3465 of Title 26, U, 8, C. A. Teads in part
es followes '

"Imposition and rate of tax
"(a) There shall be imposed:
"(1) Telephone and telegraph, eteo.
. "(A) On the amount paid within the

United States for sach tdephone or radioc telephone
message or conversation for which the toll charge
1s more than 24 centa, a tax equal to 20 per centum
of the amount so paid., If a Dill is rendered the
taxpayer for the services desoribed in this subpara-
graph, the amount upon vhich the tax shall be based.
shall be the sum of all such charges insluded in the
b1ll, and the tax shall not be based upon ths charge
for esch item, separately, inoluded in the bill.

*{B} On the samount paid within the
United 3tates for esch telegraph, cadble, or radioc
dispatoh or message & tax equsl to 15 per ocentum of
the amount so paid, except that in the case of each
internaticnal telegraph, oable, or radio dispatch or
message the rate shall be 10 per centum, If a b{l1l
is rendered the taxpayer for the aervices descrided
in this subparagraph, the smount upon wvhich the tax
at eagh of the rates in this subpsragraph shall bde
based sha)ll be the sum of all such charges at that
rate inocluded in the b1ll, and the tax shall not be
based upon the charge for each item, separately,
inocluded in the b11ll." o

Seastion 3366 of said Title provides the exesptions:

*Exsmption from tax S

"(a) Ko tax shall be imposed under seotion 3465
upon any payuent recelv or sm%oog % {%gi;ét;og
furnished to agE 8;_&11;% Territory o tates,
or po. cal subtdivision thereof, or the Distriat of
Columbis, or any corporation created dy Aot of Congress

to sot in matters of relief under the treaty of Geneva
of August 22, 186%. . ."

Oour statute provides for “"traveling and other necessa
expensas™ incurred bty the various offiocers, aseistants and oEEer:
empE %oyees in the various despartments of our 3tate government,
Yernonts Annotated Civil Statutes, Article 6823. Such expenses
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must be as specifically provided im the appropristion bills.

While we have found no reference to items of Federal
taxation in the Texas statutes or sppropriation bills, sinoe
the Federal statute provides for the exsmption of the tax on
telaphone service and telegrams of the State as shown in Seotion
3466, supra, it is our opinion that you are not varranted in
yaying said taxes from State funds; that such taxes are not
‘120es38Ty expense®, and that you very properly deducted same
from the axpense account referred to in your question.

With reference to the so-called "red oap® service,
ve observe the language of the appropriation bill (Acts 48th
Leg., R. 3., 1943, Ch, %00, Sec. 2.0?{3)6) under vhioch ve are
nov operatingi

"Pees, a8 tips to waiters on dining ocars, or .
at hotels or restauranta, shall not be paid out of
3tate funds." ‘

Despite the resaoning employed by your claimant in
hig letter to you, we osnnot agree that the limitation imposed
in ths quoted language can be 80 narrovly construed as to permit
tips or gratuities gensrally. Should ve hold that by such lang-
uage ths Leglslature intended that an eaployse of the Btate coul
not pay tips to vaiters on dining cark, or to wvaiters at hotels,
or to wvaiters at restaurants, but ococuld forsooth gensarously or
othervise "ease the itching palm" of such as railroad norters,
hotel bellhops, cab-drivers, hotel maids, £illing station attend-
ants, elevator operators, and mo on, at the expense of the tax-
payer, ve fear we would 40 sontemptous violenas to the lLegisla-
tive intent.. Irnstead of the quoted language being within the rule
of "ejusdem geteris™ or the maxim "Rxpressio unius est exolusio
alterius”, we think it obvious the reference "as tips to wvaiters
on dining oars, or at hotels or restaurants™ is solely wvay of
example and that none of us are privileged to axtend greatuities
to pleasant servants and then expect the State to reimburte us.

We can visualize instances vhsrein assistance 1is not
only desirable hut necessary in effecting the tranaportation of
official baggage. In such instances a definite and rsasonhable
contract price for the "nacessary” service should be established
énd a receipt ohtained therefor showing the service rendered and



Honorable George H. Sheppard, Page 4

the price charged therefor. Absent the receipt required by
Section 2 (12)g of the Appropriation Act, you are precluded
from paying any expenses advanced by any person traveling in
bshalf of the State other than for meals. We do not think ex-
penses of persocnal luggage should de paid by the State in any
event.

Trustihg the above will adequately answer your
queation, we are

Yours very truly
BENERAL OF TEXAS

njamin Woodall
Assistant

BW:fo



